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Foreword

lllegal and irregular allocations of public land were a common
feature of the Moi regime and perhaps its most pervasive
corrupt practice. The Ndungu Report as well as various reports
ofthe Public Investment Committee defail numerous cases of
public land illegally allocated fo individuals and companies
in total disregard of the law and public interest.

Most allocations were made fo politically correct individuals
without justification and resulted in individuals being unjustly
enriched at great costto the people of Kenya. Many allottees
proceeded fo sell the land fo state corporations or other parties
at colossal amounts of money farin excess of the prevailing
market value.

In orderto detail the cost and other human rights dimensions
of thistheft, the Kenya National Commission on Human Rights
and the Kenya Land Alliance have partnered to produce this
series of publications.

The broad aims of the series is to enhance the protection of
public resources, give voice to those who are most hurt by
the illegal diversion of resources, empowerthe general public
to demand accountability and transparency, andserve as a
check on unscrupulous leadership.

We hope that the series will increase awareness of corruption
as a human rights issue, enhance an understanding of the
cost of corruption, increase the capacity of citizens fo resist
corruption, and todemand theirfundamental rights.

Maina Kiai Odenda Lumumba

phie i v .
e 15 e ——— 7

KNCHR KLA




1.0 Introduction

The illegal and irregular allocations of public land as
chronicled in the Ndungu Report amount to a rip-off that
dwarfs the Goldenberg and Anglo-Leasing scandals. Our
analysis in this first issue in the series covers Karura, Ngong
Road and Kiptagich forests and suggests a loss of public
resources in excess of Ksh.18.4 billion. The Ndungu Report
covers ten otherforests as well as other public land, ranging
from road reserves to cemeteries to public toilets and even
State House land. As we cover these in future issues of the
series, the cumulative loss will certainly be astounding.

Land grabbing has its genesis in pre-independence Kenya
when a small group of white settlers were allocated 20 percent
of Kenya's landmass consisting of the best agricultural land.

The post colonial government of Jomo Kenyatta used the land
formerly held by settlers for patronage purposes-to solidify
support and build alliances. Thistrend continued and intensified
in the successive Moi regime. The Ndungu Report demonstrates
how illegal land allocations regularly increased around the
time of competitive elections under former President Moi.

Jacqueline M. Klopp' has argued that when faced with
declining patronage resources, Moi and his dique increasingly
turned to public lands, which are less fettered by international
scrutiny, as a patronage resource and instrumentto maintain
control. The aid freeze in the late 1980s and through the 1990s

" Piffering the Public: The Problem of Land Grabbing in Con temporary Kenya : Africa Today Volume
47, Number 1




ledto adedlinein traditional sources of patronage. The period
also witnessed greater international scrutiny of some forms of
corruption amid intense political competition. Public land was
an attractive patronage asset because it was accessible, with
the president illegally converting his constitutional powers as
trustee of public lands (on behalf of the public) to de facto
ownership powers?. ltwasalso lessencumbered byinternational
conditionalities and scrutiny compared fo private property. At
the same time, public officials fearful that a change in
government would end their privileged access to public
resources and knowing that the allocations were illegal and/
or irregular, engaged in afrenzy of accumulation and disposal
ofland and associated rent seeking activities.

In thisseries, the Kenya National Commission on Human Rights
and the Kenya Land Alliance attempts to provide an account
of the human rights dimensions, social costs and consequences
of land grabbing. We also attempt to unmask those who did
particularly well out of this plunder. We highlight the Ndungu
Report’s key findings which include how key public officials
induding Ministers, State House officials and the provincial
administration abused their offices and how these officials
benefited unjustly from the illegal allocations.

The story of the Ndungu Reportis one of systematic perversion
ofestablished procedures meantto protect public interest for
political gain and the unjust enrichment of a few. It needs to

be told.

? The president has powers tomake grants offreehold andlea seh old of un-ali enate d government
land to companies andindividuals for the publicgood.




Corruption and Human Rights

Corruption is of concern to human rights defenders
because we believe it to be the single most critical
impediment to the realization of human rights and
further democratization in most countries of Africa. It
has aptly been described as a cancer festering within
society, enriching a few and impoverishing many.
Kenya’s former Minister for Justice and Constitutional
Affairs called for corruption to be classified as a crime
against humanity for its debilitating effects in almost
every sphere of public life.

Corruption causes massive violations of fundamental
human rights in several ways. Firsty, corruption worsens
poverty and inequality within societies thereby seriously
inhibiting the realization of e conomic, social, and cultural
rights. Land and other natural resources occupy a central
place in the livelihoods of the majority - corruption diverts
these resources from the intended public use in realization
of rights to decent livelihoods into private bank accounts.
Besides creating sudden and extreme income
inequalities, the diversion of these kinds of resources
causes massive human deprivations. Corruption also
introduces uncertainties into the economic environment
that discourages investments which are so critical for
economic growth and poverty alleviation. lllegal and
irregular allocations of public land are particularly harmful
to the poor because they are more dependent on public
amenities.

Secondly, corruption perpetuates discrimination.
Whereas the Universal Declaration of Human Rights for
example provides that all human beings are born free
and equal in dignity and rights, and the International




Convention on Civil and Political Rights provides for
equality as well as equal protection before the law,
corruption makes a mockery of these entitlements.
Public land belongs to all Kenyans- when itis corruptly
allocated to a privileged few, such preferential tre atment
constitutes discrimination.

Thirdly, corruption leads to the infringement of
numerous civil and political rights. When corruption
permeates politics for example, and electoral
outcomes are determined through bribes of public land
to political clients, citizens’ choices are distorted and
they do not get the leadership they deserve. The
consequences include generation of leaders beholden
to narrow interests, sycophancy and the erosion of
democratic principles.




2.0 lllegal and irregular
allocations of forestland

This first issue in the series focuses on three forests-Karura,
Ngong and Kiptagich. We chose to first focus on forests
because of theirimportance, but also because they were some
of the most affected by illegal and irregular allocations.

Gazetted and protected forestland belongtothat category of
special lands which due to their ecological, cultural and
strategic value, should never be allocated to private
individuals unless public interest dictates otherwise. Close
canopy indigenous forests are among the country’s most
important natural resources as they have important
consequences for water conservation, flood control, rainfall,
food and medicine, grazing lands, tourism development and
biodiversity conservation.

About 70 percent of the country’s electric power is hydro-
generated and therefore relies on the existence of well profected
forestswhich house water catchments. Forests conserve water
and soil and are reservoirs of biol ogical diversity. They provide
a variety of produds —including building materials, fodder,
fruits and honey in addition to meeting 90 percent of
household energy requirements. Forestry and wood processing
industries are estimated to provide direct employment to

between 35,000 and 50,000 people.?

® GachanjaM. K Public perce pionofforest as a motorfor change http:/mww w.fao.org//d ocrep/
005 /y9882¢ /y9882e 16h tm




In 1895, when Kenya was declared a British Protectorate,
forestland was estimated at 30% of total landmass. At
independence, only 3% of tofal territorial landmass was
under cdosed canopy gazetted forests. The result of illegal
and irregular excisions have reduced this to 1.7% against

the internationally recommended minimum of 10%.

2.1 The legal provisions governing the
allocation of forestland

At the time the allocations took place, forests were protected
under the Forests Act (Cap 385)*. To allocate protected
forested areas, the law requires that it be de-gazetted and
only soforpublic inferest purposes’. Even after such actions
have been taken, the provisions of the Government Lands
Actand other planning and environmental legislation would
have to be strictly followed.

* The Forest Act 2005 that is awaiting implemen ation, makess the process of conversion of a
forest areaintoalterna five use more stringe nt

® The Ndungu Re port defines the do drine of public interestass revolving around matters tou ching
uponpublic safety, seautity, health, defense, morality, town an d country plan ning, infrastru cure
andgeneral de velopmentimp eratives.




The Ministerin charge offorests is empowered to alter forest
boundaries by publishing the intention to do so in the Kenya
gazette providing 28 days notice. The area intended for
excision must be surveyed and a boundary plan drawn and
approved by the Chief Conservator of Forests before it is
excised. The forest is deemed excised after the expiry of the
28 days notice through the issuance of a legal notice by
the Minister.

The procedure of degazettement is designed to present an
opportunity to members of the public to challenge the
proposals and prevent forest destruction. It must also be
pointed out that the power conferred on the Minister is not
absolute and must be exercised in the public interest.

Most excisions however were done without technical
considerations of social, economic and ecological implications.
In a number of cases, boundary plans were not prepared,
while in others, gazette and/or legal notices were notissued.
Some excisions went on even affer the enactment of
Environmental Manage ment and Coordination Act of 1999
which subjects any major changes in land use to an
Environmental Impact Assessment.

In some cases forest areas were left out of title. The belated
issuance of selective title deeds to Karura and Ngong Forests
forexample deliberately excluded atotal areaof 1125.5 ha
from fitled areas. The areas left out were then illegally and
irregularly allocated to “ private developers”®

8 In the Kenyancontext, this tem is usedas ae uphemism for those laundeingillegal ly acquired
wealthin projects




The negative impad of forest excisions on the environment
and economy is evident from the following:

Destruction of critical water catchment areas resulting
in water shortages

Siltation of the major hydro electric dams, lakes and
coral reef

Lowering water tables- leading o drying up of water springs
and boreholes.

Destruction of micro and macro ecosystems -
biodiversity once lost is not easily recoverable through
afforestation/reforestation.

Scarcity of raw materials for wood based industries
leading for example to closure of saw mills

Scarce foreign exchange being used fo import timber

Adverse effects on tourism - e.g. Lake Nakuru-the
second most visited national parkin Kenya is threatened
by siltation and drying of rivers due to dearance in

Eastern Mau forest complex.




3.0 Karura Forest

At the time it was gazetted as a forest in 1932, Karura Forest

covered an area of 1062.7 ha. According to the Ndungu
Report, various excisions fook place between the time it was
dedared a central forest in 1964 and 1996. These are:

1980 | Tumaini School 26.251 441,090,303 | no legal noticewas
published
1989 | Hon. J.J. Kamotho 2668 44,829,870 | exchangefor land

purporiedly allocated to
Kenya Technical Teachers

College
190s | Hezekiah Karanja Kogo(0.756 1.838 30,883,%46 | Forestdepartmentnot
ha) Samson Muriithi Nduhiu consulted
(0.2179 ha) Sardu Singh Virdi
and Gusharan Kaur (.865 1 ha)
1994 | Pelican Engineeringand 1841 309,339,548 | Area stil forestland but
Construcion NSSF claims to have

bought it from Pelican

1994 | ICRAF, Private Developers 81 136,102,680 | In 2003, anAmerican
Developer who had
purchased the balance of
5.1ha attemptedto putup
a five star hotel, efforts
thwarted.

The plunder of Karura occurred between 1996 and 1998
when half of what remained of Karura Forest was illegally
and irregularly allocated to private developers in
circumstances that, according tothe Ndungu Report, clearly

constitute fraud.




The Forest Grabbed part of Karura Fore st

In 1996, a freehold title for Karura Forest was issued. It covered
564.1 ha andleft out an area of 477 ha from the total forest
area of 104 1ha then. Alegal notice excisingan area of 85
ha was published in 1997 but wassigned one year earlier. No
gazette notice was published.

3.1 The Value of allocations at Karura Forest

Karura Forest is one ofthe last remaining indigenous forests
that provide a vital carbon sink for the Nairobi’s industrial
activity. It also serves as an important area for water
catchment and is of great potential value for the relaxation
and recreation for the people of Nairobi.

Our research based on adverts on land for sale ( double
checked with professionals involved in conveyancing)
suggest a conservative value of one acre of land inthe area
around Karura of Ksh. 6.8 million”.

¥ Redevelopment Land for Zale

Auvyg 15 J006 D7 200 SMT
Runda [Evergraan)
Prima land of apperoximataly T BE scrar an & Euilt up aes affaing pancramic

viesw of Karura forest. Red soil. Close o all ...

T 55 acre(s) KES 52 M

Advert on a real estate agent’s website

" Thepricesranged fom Ksh2.5 million to Ksh 12 million per acre.




Using this valuation, the 477 ha which are equivalent fo
1179 acres, the current market value of the land illegally
allocatedis Ksh. 8.015 billion. In otherwords, 8.015 billion
shillings worth of the public resources were transferred fo a
few individuals. f these individuals opted to sell the property
as some did, this is the amount they would receive today.

Were the government to implement the recommendation of
the Ndungu Commission regarding restitutioni.e. recovery
of all monies unjustly obtained through illegal allocation
of public land, a substantial amount of this would be
available to enhance Kenyan's social development and
welfare.

One of the most serious impediments fo economic growth and
poverly alleviation in Kenya is the dilapidated state of the
transport system. Here is what Ksh 8.015 billion can do to
improve the country’s roads.

On the 21+ of February 2006, His Excellency the President
formally opened the 130 km Sultan Hamud- Mtito Andei
section of the Mombasa - Nairobi Road. The rehabilitation
of the section is reported to have cost Ksh. 6.3 billion. The
recovery of the money lost through illegal and irregular
allocations at Karura Forest could have provided these funds.
The balance of Ksh 1.72 is more than the loan extended to
Kenya by the OPEC FundforInternational Development of
Ksh 1.06 billion to meet part of the costs of rehabilitating
the 105 km Emali- Oloitokitok road?.

& Press Release- httpJ//www.opecfund.org/news_pre ss/2005 jpr4 3_2005 aspx




As the table below illustrates, Ksh 8.015 billion could also
have been sufficient to fund the rehabilitation of Miritini to
Maji ya Chumvi section of the Northern Corridor project
(awarded at a cost of 2.3 billion shillings), Sultan Hamudto
Ulu section, Uhuru Highway and Westlands- Limuru road  all
at at costof Ksh 6.052 billion. There would be enough leftfor
the purchase of road maintenance equipment fo ensure the
effective implementation of the roads maintenance programme
for which the government signed a loan ofKsh 2 billion?.

Road Km | Esfimoted cost (USE}

LSS Ksh
Uhuru Highwsay g 40,000, 000 2.520,000,000
WasHands - Limisu 3z 3,600,000 B27 BR0, 000
Sultan Hamud- L a6 2,800,000 204,4100,000
Kdiritird -baji ya Churma - - 2,300,000,000
Tokal 48,600,000 6,052, 200,000

3.2 In whose hands is the wealth of the
Karura Forest?

The following are the top ten individuals and companies that
raked in the mostfrom these allocations. Between them, they

received Ksh 2.87 billion worth of prime land.

° Gowemment to Speed up Infrastructure Projects- Office of the Government Spo kesperson. htfp:/
/www.communi cation.go ke
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4.0 Ngong Road Forest

Ngong Road Forestis located between Jamhuri Park, St.

Francis Church, Karen and Langata Roads, Bomas of Kenya,

Langata Women's Prison and Kibera. It was gazetted as

forest reserve in 1932 at atime when it covered an area of

2,926.6 ha. Various excisions have taken place over the

years for public and private development. Theyinclude:

Lenana School,

Extelcoms,

St. Francis Anglican Church,
PCEA Mugumoini,

Langata Cemetery,

The War Cemetery,

Kenya Science Teachers College,
Meteorological Department.

Agricultural Society of Kenya Showground.

By 1978, the forest covered 1,328.2 ha.

As was the case in Karura Forest, the bulk of illegal and

irregular allocations of Ngong Road Forestoccurred in the

late 1990’s and involved similar fraudulent transactions.

In1996, a fitle deed Grant no. |.R 70244 for the forest was
issued to Permanent Secretary, Treasury to hold in trust for

the Permanent Secretary, Ministry of Environment and Natural




Resources. The title leftout anarea covering 339.8 hafrom

the 1978 forest areaof 1,328.2 ha.

In 1999, the title was surrendered to the Commissioner of
Lands and a leasehold title deed for an area 0f 538.2 ha
issued to the Permanent Secretary, Treasury to hold in trust
forNgongRoad Sanctuary. This fime around, another area
of 450 ha was left out from thetitle issued in 1996.

Intotal, an area of 789.8 ha was left outside the boundaries
of Ngong Road Forest in the issue of title deeds. The land
so excdluded from the fitle was allocated to private developers
-some of whom have transferred it o third parties.

The allocations of Ngong Road Forest provide a sad example
of how public resources have been used to unjustly enrich
a few and how state corporations were used to perpetuate
grand corruption. State corporations did not just lose land
entrusted to them butthey were also pressurized to purchase
illegally acquired public land at exorbitant prices. Many
became captive buyers of land from politically connected
allottees.

In 2001, for example, land which was part of Ngong Road
Forest was illegally excised, subdivided into 32 plots and
allocated to 13 companies. Between 28" and 29" August
of the same year, these thirteen companies sold the plots
to Kenya Pipeline Company for Ksh 262,388,478. The list
of the companies, their directors and proceeds are listed

below.




1 Link Lad Fatrick Mungacia

1
2. Jans Mduku 111 B, 25T 057
2 Rodale Invesiment Limited | 4, David Kubwa
| 2. Danis! Karok 529 28,554 000
3 Tairo Irvesimend Lid 1. Dan Waks=a 2 Paiar
Walula 5.8 28552234
4. Priceiy Lod 1. Paud Chirchir
F Mahea CHieno 5085 28,503,738
& Fama Lid d 22 732,000
& Gl insalments Lid 2425 A5 400, THH]
7  Foseoo imiesiment Lid 1. Fredrick Onyango
| & Wiliam Mtnda 235 13551992
8 Mahon bnvealmend Lid 23 13,305,903
9 Tanabell Enl. Co. Lad Fila Missing Z 11,366 000
1 Barka Commercal Agancies | 1. Wikiam Rula
Higcherchir 2, David
Himad Kitel 3. Wiy
Hatt Kipkarir 4. James
Batt Kiprop 1.5 B 516 855
11 \iebemt Sadans Ld 1. Gordon Gl
Wiayumba 2. Alcs
Ahigng Ol 05603 7520 468
12 Galic Muli-Sysham L£1d 1. Cathanne
Cheapobeimba, 2. Sl
Simatwo 05414 3,050 925
13 Somog Lid Rescords missng

Source- Ndungu Report

Other illegally allocated land parcels include:

= 8.8 hadllocated for expansion of Langata Women'’s Prison
but later a big portion allocated to private developers
who have constructed residential houses.

m  15.09 ha allocated in exchange with a prime plot in
Industrial Area belonging to Department of Prisons but
later allocated to private developers. At the time the
Ndungu Reportwas written, on the land stood a modern
hospital, a residential complex owned by the Kenya
Medical Resuscitation Centre and other residential

houses owned by illegal allottees.




m  53.68 ha allocated to a private developer in 1998.
Unconfirmed information indicates the land has been
sold to parastatals.

m 82 haexcised in 1997 —the legal nofice was signed by
John Sambu-Minister for Energy and Natural Resources

one year earlier.

]

“Developments” on grabbed part o.f Ngong Road

Part of Ngong Road Forest
Forest

4.1 What did the Kenyan public loose from the
allocations?

Ngong Road Forest houses indigenous frees as well as some
tree plantations interspersed with grassy patches. It provides a
source of income from the harvesting of various products
including firewood, poles and medicinal plants. The forests’
flora and fauna include over 120 bird species, over 35
mammals and numerous insects, reptiles, amphibians and
fish. Like Karura Forest, it serves vital water catchment,
environmental and recreational uses. It provides oxygenation
which helps ease the high levels of pollution in Nairobi and
stabilizes the watertable overa large area.




Ourresearch based on adverts of land for sale (double checked
with professionals involved in conveyancing) indicate that
an acre of land in the area around Ngong Road Forest goes
for an average of Ksh 4.7 million™.

| Property Listing
Propery Types > Commercial Bind [sale) = Mgonp Road, Maircii,
Status: Avalabla
Ty Commercial and [sale)
Descnption
2% seves Mgong Road near Jamhuri Exchavge at |40 million,

Advert on areal estate agent's website

Using this valuation, the 789.8 haor 1,951.6 acres left outside
the boundaries of Ngong Road Forest and allocated to private
developers have a current market value of Ksh. 9.173 billion.
In other words, Ksh.9.173 billion worth of the public resources
were transferred to afew individuals. If these individuals opted
to sell the property as some did, this is the amount they would
receive today.

Staying with the illustration of what the fund's could do to improve
roads, the computation below shows that Ksh 9.173 billion falls
just Ksh 29 7million short ofthe funds required fo rehabilitate the
Mombasa to Bachuma Gate section of the Northern Corridor,
widen both Airport North Road and section between Machakos
turn-off and Jomo Kenyatta International Airport into dual carriage
ways and rehabilitate the Mai Mahiu to Lanet road.

Estimated cost| |-
Mombasa- Bachuma Gasa 0 105 BAOGO000 4015000000
Airporl Norh Rasd (Dual Carage way) & 1300000 H24,500,000
Machakoa Turm-of- JKLS | Dl cariage wayl 33 38420.000 2,504, 660,000
Mal Mahiu- Malvasha - Lanat ar 5000000 1835 000,000
Todal 04 T20,000 9460, 580,000

Source- Adapted from- East African Community Regional Road N.et;/»'t')'rk-l."ro'j.'égt

® The prices range dfrom Ksh 2million to Ksh7 8million




Ngong Road Forest neighbours Kibera- Africa’s largest informal
setlement with an estimated population of over 700,000 people.
ltoriginated as a settlement for Nubian soldiers in the 1920s.
The name Kibera is in fact derived from a Nubian word ‘Kibra’
whichmeansforest or jungle. Ksh9.173 billion would completely
change the face of Kibera as the following examples illustrate.

Provision of proper sanitation has been one of the greatest
challenges inKibera. In 1998, forexample, Laini Saba (one
of Kibera’s nine official villages) had 10 latrines serving
40,000 people!. Going by the Constituency Development
Fund allocations for Langata, one pitlatrine costs about Ksh
35,000 to construct. At this level of costs, Ksh.9.173 billion
would provide over267,000 pit latrines, more than enough
to wipe out the flying toilet menace'.

Overcrowding is another huge problem in Kibera - most homes
are single roomed, mud walled often with leaking roofs.
Assuming construction costs Ksh500, 000 per unit of a low
cost house, the money would put-up over 18,345 low cost
housing units. Assuming further that each housing unit
accommodates 5 people, this would ensure that the right to
housing for over 91,000 people would be realized.

If these funds were used to provide loans averaging Ksh
50,000 to micro enterprises, over 183,000 people would
benefit. Assuming an average household size of five, this

would contribute significantly towards supporting over
917,000 livelihoods.

" Nairobi’s ‘Flying Toilets’— Tipof an lce berg-htip://www.ipsn ews.net/

2 Owingto the severe shortag e of toil et facilities in Kibera, many residents go forlongcalls at
night put hewaste in polythene bagsand throw it out- hence theterm ' flying toilets”
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4.2 Who benefited most from allocations
of Ngong Road Forest?

An analysis of the allottees of Ngong Road forest reveals

the following ten individuals and companies as havingdone

pariicularly well from this scam. Between them, they received

Ksh 920 million worth of prime land.
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5.0 Kiptagich Forest

In 1997, (again anelection year) the government decided
to establish a settlement scheme in the Nakuru/
Olenguruone/ Kiptagich extension forest area to resettle the
Ogiek. 1,812 ha of forest land was ostensibly set aside for
this purpose. However, the requisite de-gazettement of the
forest was not carried out by the Minister as required by
law.

The area was then surveyed, sub-divided and allocated.
The shocking revelation of the Ndungu Report is that the
primary beneficiaries of these allocations were prominent
individuals and companies in Moi’s government with only
a small number of Ogiek receiving any land.

The Ndungu Commission reported thatfrom intervie ws with
a former Commissioner of Lands, it was established that
the real reason for hiving off this land was in fact to establish
an out grower fea zone forthe Kiptagich Tea Estates Limited
on land within Transmara Forest Reserve. Kiptagich Tea
Estates Limited is owned by former President Moi.

o




The list below gives the wealthy and prominent individuals who
were the primary beneficiaries of this land grab. It provides a

disturbing illustration of how public officers used their position

to unjustly enrich themselves their relatives, and cronies.
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5.1 What the public lost from the
allocations at Kiptagich

Kiptagich Forest is part of the Mau Forest Complex which is
one of Kenya's five water towers and represents the largest
remaining near confinuousblocks of mounfain ofindigenous
forestin East Africa. Itis a catchment area for rivers and streams
that drain into Lakes Nakuru, Bogoria, Baringo, Victoria and
Natron. The Mau Complex is home to some rare and
endangered animals such as the Bongo antelope and the
Colobus monkey. The water from Mau Forests serves more
than 4 million people in Kenya and Northern Tanzania. It is
alsothe home of the Ogiek Community - one of the very few
remaining forest dwelling commu nities in Kenya.

Ouranalysis of the Ndungu Report shows that2,588 hedares
or 6,397 acres were illegally and irregularly allocated under
the Nakuru/Olenguruone/Kiptagich extension. This is way

above the 1,812 ha earmarked for excision.




Conservative valuations of the land in Olenguruone Division
of Nakuru District place the current value of an acre of land
atKsh 200,000. Our computation ofthe value of the allocated
land using this information gives a value of Ksh. 1.3 billion.

Were this amount fo be recovered from the beneficiaries of
the allocations, it would be sufficient to rehabilitate any of
the following roads:

i3y Bummi - Thmbosma 5 12,000 000 73 1,314 000,000
Timboron-Eidom - Malsta 16 1,500,000 e 1,130 S0
Source- East African Community Regional Road Network Project

As the table below illustrates, the money would also have been
more than sufficent o undertake work planned under the
Nakuru District Development Plan 2002-2008 on the following
roads:

Nature of work Cost (ksh)

Nakuru- Mogotio parching and resealing 555,000,000
Mdlo South - Kuresoi re-gravelling 130,600,000
Elburgon- Rongai- Machenge  re-gravelling 133,000,000
Mai South Lake re-gravelling 98,000,000
Solai- Subukia re-gravelling 210,000,000
Elburgon- Rongai- Machenge  grading 86,000,000
Kaptembwa Githima- Baruti gravelling 50,000,000

1, 262,00,000

Adapted from-Nakuru District Development Plan 2002-2008

Landlessnessisone of the primary causes of poverty in Nakuru.
The average farm size in the district is 2.5 acres. Had the

6,397 acres been allocated to needy landless people, about
2,596 households would have benefited.




Using information from the District Development Plan
2002-2008, we list below otherindividual projects whose
resource requirements would make-up a mere 22% of the
1.3 billion. Put differently, these projects would have been
scaled-up by about five times to exhaust a 1.3 billion
budget!

N TN

Bahati Chania Water Supply 8,000,000
Kerma Water Supply 35,000,000
Creater Stream 5,000,000
Keringet Water Supply 4000000
Ngata Water Supply 3000000
Ndabibi Water Supply 8,000,000
Kiambogo Water Supply 3,000,000
Kirengero Water Supply 35,000,000
West Acre Water Supply 15,000,000
Veterinary projects-disease and pest controlVaccination- 1,884,920
Dairy Development Project 4000000
Construction of Horticultural production centres 15,000,000
Pofato Storage Project 6,000000
Lari Wendani Irrigation Scheme 2000000
Chemasis Irrigation Project 2000,000
Dairy- Cooling Plant 20,000,000
Development of Landing beaches in Lake Naivasha 1,200,000
Training of Jua Kali Artisans 1650000
Nakuru District Hospital Kapkures- Construction 20,000,000
Essential Drug Supply 50,000,000
Renovation of District Headquarters 10,000,000
Construction of DO’s headquarters- Lare Division 5,000,000
Maai- Mahiu Police Station- building offices 20,000,000

I P A F Y




5.2 Who benefited most from the Kiptagich
allocations?

The following are the ten individuals and companies that did

particularly well from this land grab. Between them, they were

allocated 1090 acres of prime agricultural land worth Ksh

223 million.
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6.0 The role of corporate
bodies

The Ndungu Report contains many cases of illegal and
irregular allocations made fo corporate bodies. The records
of many of these companies were not available ot Registrar of
Companies. Our own efforts to establish the individuals behind
these companies have so far been unsuccessful.

While the limited company form of business organization serves
many important and legifimate roles in a commercial setup, it
sometimes provide a cloak with which it can be misused for
illicit purposes including corruption, and inthe process hide
from the law.

Some individuals wentto great lengthsto conceal their identity,
forming intricate webs ofinter-related companies that remind
one ofa spaghettibowl. Take Tim Tim Holdings and Tolosho
Ltd, both among the top beneficiaries of illegal andirregular
allocations at Kiptagich Forest for example.

According to the Ndungu Report, Tim Tim Holdings is owned
by Dinal Jelimo Chelal (of PO Box 16379 Nairobi) and Mart
Properties Ltd. The shareholders of Mart Properties ltd are Tiwai
Holdings Ltd. The directors and shareholders of Tiwai Ltd are
Sammy Mwita, Silas Komen and Dinah Chelal Jelimo. (The first
two names bear a striking resemblanceto the names of a former
Commissioner of lands- Sammy Silas Komen Mwaita).

Tolosho Ltd is owned by Taiwai Holdings Ltd (of PO Box 16379
Nairobil). lts shareholders are Mart Properties and Dinah




Chelal Jelimo, this time of PO.Box 27794 Nairobi. Mart
Properties’ shareholders according fo the information above
regarding Tim Tim Holdings are Tiwai holdings. The web
can be further extended from this cue but dearly these are
the same individuals wearing different company veils.

Evidence also points fo the use of proxies such as nominee
directors to frontfor prominent people inthese illegal deals.
A case in point is Ankhan Holding Limited, which sold land
illegally allocated from Ngong Road Forest to the NSSF
The company was sued for fraud by NSSF for having sold
land which was an integral part of Ngong Road Forest
upon which no residential or other development could be
undertaken or entertained. The companies “directors” are
Sammy Boit arap Kogo and Hubert Nyambu Mwakiwa.
Information arising from the case however identifies the
real owner as Jonathan K. Toroitich Arap Moi, a son of
former President Moi. 13

The practise of beneficiaries of corruption hiding their identity
behind companies whose directors and shareholders cannot
be traced is a common way in which the high and mighty
defeat the cause of justice. In our view, these companies
are not different from the phantom companies involved in
the Anglo- leasing type contracts.

® Natio nal Social Security Fund Board of Twstees Vs Ankhan Holding Limited and 2 others(2006)
http:/v ww. kenyal aw.org




7.0 Conclusions and
Recommendations

The combined value of the illegal and irregular allocations in
the three forests is a staggering Ksh 18.47 billion. This is more
than half of the Ksh 32.69 billion that the Ministry of Roads
and Public Works plans to spend on improving roads and
otherinfrastrucurein the 2006/7 financial year. Itis also more
than the development budget allocations (gross estimates) for
the following 4 ministries combined as the table below illustrates:

Gross Estimates

200572006
Ministry of Transport 1,935.500,000 |
Minissry of Health 11,716.294,206 |
Ministey of Cooperative Devalopment and Marketing 188.094.750 |
Minissrty of Agricutiure 4431142679 |

| Total | 18,371,031,535

Source: 2006/2007 Estimates of Development Expenditure of the Government
of Kenya

Forthese reasons, we wholly supportthe recommendations
of the Ndungu Commission and in particular urge for
recovery of all monies unjustly gotten through illegal allocation
of publicland (Restitution) and the prosecution of individuals,
officials, companies and professionals involved in illegal
allocations.

For all those alienatfions done in disregard of the requirements

of the Forest Act, the Ministers responsible should be charged
under Section 130 ofthe Penal Code for disregard of statutory
duty. Section 130states:




“Everyone who wilfully disobeys any written law by
doing any act which it forbids, or by omitting to do
any act which it requires to be done, and which
concerns the public, or any part of the public, is
guilty of a misdemeanour and is liable, unless it
appearsfrom the written law that itwasthe intention
of parliament to provide some other penalty for the
disobedience, to imprisonment for iwo years.”

Further, charges should be brought under Section 46 of the
Anti-Corruption and Economic Crimes Act which states that:

“A person who uses his office to improperly confer
a benefit on himself or anyone else is guilty of an
offence.”

We call upon professional bodies whose members have been
involved in the theft of public resources to take action. We
also call for lustration of public officers involved in grabbing
of public land ie those involved in the theft should be
disqualified from holding public office whether elected or

bureaucratic.




We support the recommendations of the Ndungu Report
specifically regarding forest lands which include the
cancellation of excisions made contrary to Forest Act,
Government Lands Act, and all res ultant titles, revocation
of all allocations to individuals for personal benefit and the
withdrawal of all 2001 gazette and legal notices of intention
to excise forest which have been challenged in court.

Regarding corporate bodies, there is need for changes in
laws and regulations to require extensive disclosure of
beneficial ownership and control information to the
authorities at the formation stage and an obligation to
update such information when changes occur. Intermediaries
involved in the formation and management of companies
should be required to obtain, verify, and retain records on
beneficial ownership and confrol and to grant authorities
access to such records for the purpose of investigating illicit

activities.
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